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RESTORATIVE JUSTICE APPROACH
IN HANDLING MINOR OFFENSE
Karim

Restorative justice appears due to the lack of criminal justice system which not
running as expected justice value. The criminal justice system is often caused a
disappointment and dissatisfaction either for the victim, the perpetrator or both victim
and perpetrator. Hence, this study aims to know how the restorative justice approach
handling the minor offense case to reach justice. The methodology used in this study
1s juridical normative with statue and conceptual approach. Required data taken from
regulations in Indonesia. The result of the research showed that restorative justice
approach has aim to answer the disappointment on the present criminal justice
system. Restorative justice approach is done by expressing regrets and apologies to
the victim and his family, as a counterpart, the victim and his family forgive the
perpetrator. This is done due to reach justice for both parties. Therefore, restorative

justice is an alternative justice concept in handling minor offense.
Keywords: restorative justice, criminal justice system, minor offense,

Indonesia.

METOJ BOCCTAHOBHTEJIbBHOI'O ITPABOCY IUA
B OTHOIEHUM MEJIKMX TIPABOHAPYILIEHUH
Kapum

BoccranoBuTenbHOE IMpaBOCYAHE BO3HHKAET H3-3a HEAOCTATKA CHCTEMbI
YrOJIOBHOrO IMPaBOCYAusA, KOTOpoe paboraer 0e3 0xKHIaeMOH OT HEro BbICOKOM
s dexrusroctr. Cucrema yrojgoBHOIO MPaBOCYIUA YACTO BBI3BIBACT Pa304apoBaHUC
U HCYJOBJICTBOPEHHOCTb Yy JKEPTBbl, WIH Yy NPECTYIHUKA, WIH Y OOOMX H3 HHX
0JIHOBpeMeHHO. Takum 00pa3oM, Lieb HACTOSLLIEr0 HCCIEAOBAHUA COCTOUT B TOM,
4YTOOBl Yy3HAaTh, KaK PECTHUTYLMOHHBIH ITOAXO0J K PACCMOTPEHHIO JIElIa O MEJIKOM
[IpaBOHAPYIICHHH IMO3BOJIACT ,IlOﬁHTbCﬂ CHpPaBCUIMBOCTH. MCTO,IIOJ'IOFHSI,

UCIIOJIb3yeMass B JIaHHOM cTaTbe, SABJSETCS IOPHIMYECKU-HOPMATHBHON  CO
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CTAaTHYECKUM H KOHLENTYaJIbHbIM I0AX0A0M. HeoOXoauMbie CBEACHHS B3ATbl U3
HOpMATUBHBIX aKkTOB MujoHesuu. Pesyinbrar HCCIENOBAaHUA IIOKasald, YTO
oOpalieHHe K BOCCTAHOBUTEIBHOMY IIPaBOCYIMIO SBJETCA peakuued Ha
pasouyapoBaHue CYHIECTBYIOUIEH CHCTEMOH yroJoBHOro mpasocyius. Merton
BOCCTAHOBUTEJILHOTO IIPABOCY IHS OCYLLECTBIIACTCS [IyTEM BbIPAKEHUS COKAICHHH U
U3BHHEHUH I[OTEPIIEBIIEMY H €r0 CEMbE, @ B OTBET, KEPTBA U €€ CEMbs IIPOLIAIOT
[PECTYIMHUKA. DTO JENaeTcs ¢ Leablo JOOUTHCS CIPABETUBOCTH Ut 00EUX CTOPOH.
Takum 00pa3oM, BOCCTAHOBUTEJIIBHOE IIPABOCYAME SBIECTCA aIbTEPHATUBHOM
KOHILIENIIHEH PaBOCYIUsl B OTHOLIEHUH MEJTKUX IPABOHAPYILIEHUH.
KinloueBble €J10Ba: BOCCTAHOBUTEIBHOE IIPABOCYAME, CHCTEMA YIOJIOBHOIO

[IpaBoOCy1us, MEJIKOe IpaBoHapyenue, Munounesus.

Introduction

Every legal solution should be in accordance with the valid rule of law as logic
consequences due to make it in line with the legal itself. The thing that is becoming
the basic validity in implementing the system of law enforcement is an adage of Fiat
justitia ruat celum or known as “let justice be done though the heavens fall” [12, p.
9]. However, this adage is implemented in the narrow thought with excuse of legal
assurance and enforcement.

In its essence, criminal law has function to protect the legal interests from
despicable actions [6, p. 10]. Meanwhile, in its legal enforcement the occurrence of
criminal case is not yet able to be reduced significantly. Therefore, restorative justice
appears as an alternative process in handling the criminal case. H. Strang in his book
claimed that restorative justice becomes a new lens in seeing crime with
consideration on moral, social, politics and economic contexts [9, p. 12]. Restorative
justice appears due to the system of criminal justice which unable to run as expected
justice value, as well as the process of minor offense’s case which submitted to the
court cannot provide enough space on the victim’s and perpetrator’s benefit. In other
words, the conventional system of criminal justice nowadays is often cause

disappointment and dissatisfaction. H. Hendrojono in his book “Kriminologi
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Pengaruh Perubahan Masyarakat dan Hukum” stated that there should be coherence
between criminal offense and criminal act. He added that, every criminal should get
the same or fair treatment on things he had done [2, p.19].

The present criminal justice system tends to focus on the rights of the
perpetrator rather than the rights of the victim. This makes an impression that
criminal law only gives protection to the rights of the perpetrator. In emphasizing its
norm enforcement, there should be a support from criminal sanction even if it is the
last effort (ultimum remedium) due to create justice for society [10, p. 25]. Therefore,
every criminal case i1s not always proposed to the court but it can be done through
restorative justice. Restorative justice as one of the efforts used as a solution in
handling the cases is becoming the topic of this study. Hence, this study aimed to
know restorative justice approach in handling minor offense’s case to reach for
justice.

Methodology

This study is using juridical normative as the methodology. Juridical normative
methodology is chosen because legal study has characteristic as a prescriptive and
applied science or sui generis [5, p. 10]. It is a legal research with library research
which focuses on reading and analyzing on law materials found in textbooks and
legal journals [3, p. 18]. The type of the study is normative with statue approach and
conceptual approach. Statue approach is done to produce a more accurate research
result by analyzing the legal regulations related to the minor offense in Indonesia.
Meanwhile, the conceptual approach is done to learn the paradigms, theory and
doctrines within the legal study. Conceptual approach is used to find ideas which
generate law definitions or concepts. The collected legal materials are then identified
and classified based on the source and hierarchy. After that, the materials are
analyzed using deductive and inductive legal reasoning methodology. The deductive
methodology used to explain or solve the legal issue, started from the rule of law
within regulations until it linked to the legal fact. The inductive methodology used to
explain or solve the legal issue by formulating the legal fact first, before relating it to

the rule of law.
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Discussion

Equality before the law is one of the important principle in modern law. This
principle is becoming the pillar of the rule of law which has been spread to developed
countries, including Indonesia. Indonesian Constitution adopts this principle since
colonial period through Burgelijke Wetboek and Wetboek van Koophandel voor
Indonesia on April 30, 1847 via Staatsblad 1847 Number 23. In colonial period, this
principle was not fully applied due to political pluralism which gave different space
for Islamic and cultural law. However, the legal logic on the principle of equality
before the law should have similar treatment either for the right of the victim or
perpetrator. As written in Criminal Code Procedure, the rights of suspect and
defendant have been adequately regulated in a detailed description in a separated
chapter. But the rights of victims toward the minor offense case is not regulated in a
detailed way but spread in some chapters. This showed that the government only
gives attention to the suspect and defendant rather than the victim [11, p. 20].

Civil law system is a legal system that featured the legal codification which
interpreted by the judge. It was derived from Roman law which developed in the 19th
century and known as codification era. Indonesia based on the principal of
concordance 1s one of the countries which adhere to civil law system. But in its
journey, especially in its corporation law, Indonesia has been adopted the concepts
from common law system. This system was started on 1066 when Norman, led by
William I, when suffered a great loss from Anglo-Saxon in Hastings battle and
caused the domination of almost the whole England region in the next year. The
tradition from Norman was becoming the basic fundamental of the common law
system nowadays [8, p. 20].

Jim Consedine, one of the expert in restorative justice from New Zealand,
claimed that the concept of retributive and restitution justice based on revenge toward
criminal offenders, with prison as the punishment, should be replaced with restorative
justice system which based on reconciliation, damage restoration suffered by the
victim, society integration, forgiveness and remission. In minor offense, the concept

of restorative justice system becomes very important since it respect and not violate
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the rights of victim and perpetrator. Restorative justice, at least, has aim to fix or
restore the criminal action with useful actions either for victim, perpetrator or the
environment around [1, p. 10].

Generally, restorative justice lies on cosmovision philosophy because it
discusses about the local wisdom. The philosophy of cosmovision has its starting
point from cosmologic view that a human being is a part of whole called the universe.
It found within the vision of life from various traditional societies in the past until
present. Hence, the infringement on behavior which has been positioned as criminal
act requires the solution with certain mechanism that may lead to the interference of
stability. Stability restoration should involve all parties on the effort of the whole,
comprehensive and holistic restoration, including obligation for the perpetrator to
refine and restore the damage along with the loss that he made either physical or
psychological. In the construction of contemporary terminology, the restoration of
physical and financial loss to the victim is called as restitution or compensation. This
restoration is done by expressing regret and apology to the victim and the society
around. One of the important elements in restorative justice is getting apology from
the victim as a reply of victim’s apology. In restorative justice system, apology is
seen as a sign of achieved or completion of a case with some agreement before, in
which its basic thought and process cannot be separated from the life’s philosophy of
local inhabitant [11, p. 12].

Seeing through the historical and sociological aspect, custom law is seen as an
effort to restore the harmony within society by giving sanction based on the custom
[11, p. 12]. This customary sanction is given in the form of obligation to apology to
the victim and his relations. This obligation has shown the orientation of restorative
justice in handling the criminal case. The example in expressing apology based on the
custom can be seen as below:

1. Batak Karo society

Batak karo society solve the criminal case by holding a justice ceremony called
as Purpur Sage, which attended by Kalimbubu parties or parties who were in dispute.

The ceremony was started with delivering speech on life essential. The speech is
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delivered until both of the parties reached their awareness on the effect from the
conflict between them. The end of the ceremony is marked with a series of Purpur
Sage ritual and continued with eating together. This condition showed that the
conflict between Kalimbubu parties has been finished [11, p. 13].

2. Lampung society

If Batak Karo society holds Purpur Sage as a solution in handling criminal
case, society in Lampung holds Mewari ceremony for solving the criminal case.
Menawari ceremony or known as bonding brotherhood is a customary court decisions
within traditional society in Lampung. Menawari 1s an agreement which formed
between two parties who were in dispute by doing a brotherhood bonding (Mewarti).
This ceremony makes the relationship between dispute parties become well as is
family relationship [11, p. 13].

3. Tuha Peut society

Tuha Peut 1s a teamwork that consisted of customary society, who becomes a
valid guarantor on perpetrator’s family and victim’s family wishes statement due to
avoid the negative excess in the other day. Tuha Peut is trying to make peace
between their societies who were having criminal cases. Tuha Peut is facilitated by
Police, especially for the violence and persecution case, as an institution which
allowed borrowing the suspect to take home temporarily. This borrowing is done due
to make the suspect could attend in case adjudication through discussion between
suspect and victim along with their family which held by Tuha Peut. According to
Aceh society, the criminal case adjudication through formal courts is often failed.
The court’s decision is only produce formal justice without fair adjudication felt by
the victim and his family. Therefore, discussion is chosen as a solution in solving
criminal cases to prevent the potential of revenge in the other day [11,p. 13].

Every criminal case has the cause and the effect within its case, including in
minor offense. The criminal act that violates the provision is not yet enough to
impose a crime to the perpetrator. It is still needed a fulfillment on other delict
elements, such as the fulfillment on the availability of failure element. A person will

be convicted crime if he did a failure. However, if he is only do violation, he will be




ISSN 2308-8079. Studia Humanitatis. 2019. Ne 4. www.st-hum.ru
freed from crime conviction. It showed that a person can be jailed if he had failure,
but if his failure is categorized in minor and the victim’s side has been forgiven his
failure, then he should not be jailed or punished [7, p. 15].

The society development brings shift in law values which will affect the law
itself either before or after adjusted to the norm. At first, law is based on the absolute
theory which emphasizes on a revenge that gives deterrent effect. Then it is shifted to
relative theory which not only based on the deterrent effect but on the restoration of
loss due to criminal act and on the justice fulfillment [2, p. 25]. Restorative justice
approach is assumed to have the most recent shift from various models and
mechanisms that work within the criminal justice system in handling criminal cases
nowadays. PBB through basic principles evaluate that restorative justice approach is
a rational approach which can be used within the criminal justice system [13, p. 20].
According to L. Logman, criminalization is a problem that needs to be noticed since
its early phase. Therefore, the sentence given is aimed more at justice and not
considered as a “factory measurement” but a “tailor mode” which can be modified
based on the justice system [4, p. 12]. The justice value becomes the main
measurement which involves stability between justice for the victim and perpetrator.
This is an essence of restorative justice which leads to the transformation of criminal
law.

Restorative justice approach is a paradigm, which can be used as a frame of
criminal case strategy that aimed to answer the dissatisfaction on the present criminal
justice system. The adjudication of a certain cases, especially on minor offense, has
been arose a justice in a form of retributive justice which oriented on revenge such as
imprisonment and criminalization of the perpetrator. Perpetrator who should not
receive repressive treatment such as getting arrest, detention and imprisonment has
become public attention because it considered as injustice treatment. Ironically, in the
present criminal justice system, the perpetrator has been punished in sentences but the
victim along with his relative are still having a feeling that the loss they suffered is
not yet restored. As well as the perpetrator, his existence is not yet could be

integrated within his social environment. Thus, it leaves a long term “revenge” which
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can create a new criminal action. It happens because it is not involving both victim’s
and perpetrator’s parties (such as family, friends and relatives) in decision making.

Conclusion

Restorative justice as the approach in handling minor offense’s case is done
through penal mediation mechanism by reunite the victim and perpetrator, or known
as victim-offender mediation, together with police as the mediator. Hence, it will
produce mutual agreement outside the litigation. Penal mediation which based on
restorative justice approach is still lie within the scope of integrated criminal justice
system. The main priority is to fulfill the victim’s and perpetrator’s desire, that is, the
victim wants his loss is restored while the perpetrator wants his case done quickly
and get no punishment. The consequence is the perpetrator should regret for his act
and apologize to the victim. He also has obligation to restore all the loss caused by
him. The point is, restorative justice is filled with principals, such as establishing
mutual participation with victim, perpetrator and social group to solve the criminal
case, putting victim, perpetrator and social group as stakeholders that work together
to find justice for all parties or known as win-win solution. Furthermore, restorative
justice encourages the resolution of minor offense case in more informal and personal

way rather than through formal and impersonal way.

Bibliography:

1. Consedine J. Restorative Justice Healing Effects of Crime. New Zealand:
Ploughshares Publication, 1995.

2. Hendrojono H. Kriminologi Pengaruh Perubahan Masyarakat dan Hukum.
Surabaya: PT, Dieta Persada, 2005.

3. Hutchinson T.C. Researching and writing in law. Pyrmont: Thomson
Lawbook Co, 2006.

4. Logman L. Pidana dan Pemidanaan. Jakarta: Datacom, 2002.

5. Marzuki M. Penelitian Hukum: Edisi Revisi. Prenada Media, 2017.

6. Purwoleksono D.E. Hukum Pidana. Surabaya: Airlangga University Press,

2014.




ISSN 2308-8079. Studia Humanitatis. 2019. Ne 4. www.st-hum.ru

7. Saleh R. Perbuatan Pidana dan Pertanggungjawaban Pidana, Dua Pengertian
Dasar Dalam Hukum Pidana. Jakarta: Akasara Baru, 1983.

8. Scheb J.M., Scheb J.M. II. Criminal Law and Procedure. 6th ed. Belmont,
CA: Thomson Wadsworth, 2008.

9. Strang H. Repair or Revenge: Victims and Restorative Justice. New York:
Oxford University Press, 2002.

10. Suvarda I.G.W. Hukum Pidana, Materi Penghapus, Peringan dan Pemberat
Pidana. Malang: Bayu Media Publishing,2012.

Il. Surbakti N. Peradilan Restoratif dalam Bingkai Empiris, Teori dan
Kebijakan. Yogyakarta: Genta Publishing, 2015.

12. Usman A. Mari Kita Runtuhkan Langit untuk Menegakkan Keadilan [Web
resource] // Kanigoro Newsline. 21.06.2019. URL: http://bit.ly/2Ql0MJa (reference
date: 11.12.2019).

13. Zulfa E.A. Restorative Justice Di Indonesia [Web resource] // Restorative

Centre. 2019, URL: http://bit1v/39wW YwS (reference date: 11.12.2019).

Data about the author:

Karim — Doctor of Law, Lecturer of Faculty of Law, Bhayangkara University
(Surabaya, Indonesia).

Jannbie 00 aBTOpE:

Kapum — pgoxrop mpapa, mnpenojaBaTelb OPHAHYECKOro (akyibrera
Vuusepcurera bxasurkapa (Cypabas, Ungonesus).

E-mail: karim.unair@gmail.com.




Karim_Studia

ORIGINALITY REPORT

5. 2 0. 5,

SIMILARITY INDEX INTERNET SOURCES  PUBLICATIONS STUDENT PAPERS

PRIMARY SOURCES

Submitted to CSU, Fullerton 30/
(0]

Student Paper

.

Submitted to Universitas Diponegoro 1 .
Student Paper A)

)

www.slideshare.net 1 o
(o}

Internet Source

e

ejournal.undip.ac.id <1 o
(0]

Internet Source

=

Submitted to Manukau Institute of Technology <1 "y
(¢}

Student Paper

£l

Exclude quotes On Exclude matches Off

Exclude bibliography On



	Karim_Studia
	by Jakad Media Publishing

	Karim_Studia
	ORIGINALITY REPORT
	PRIMARY SOURCES


